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Name & Address of the Appeliant & Respondent

M/s. Morakhia Metals & Alloys Pvt Ltd,

Shrenik. A . Morakhia.(Morakhia Metals) &

Prakash .A. Morakhia ( Morakhia Metals)

2429-3434 & 3441, GIDC Estate, Phase-lV, Chhatral, Gandhinagar-382729.

B e =g anfie AR A S AP wean & As g ey @ Uk senfeif @ aarg g e Ao
Py anfier 1 GTAATT AAGA UE AR A # |

| Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way .

Vi e @ YTV HTEE
Revision application to Government of India :

() i et e AR, daa A mi siartd A aare T e B ar i Y 2R el - @
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Streat, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(i) aife et a0 il @ A A g W il BRI A uEnne A 3 B e e
S PR B B s N R A R} wmapne o MogR ) ER an fee ey § o e vsTiR 4§
wer o ufan @ QeE g A

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
“warehouse ar to another factory or from one warehouse to another during the course of
processing of the goods in a warchouse or in storage whether in a factory or in a warehouse.

{73) d @ wEe R we A gR A PR e wea rd A fafmbor 3 gl g S AT Y SEIET
sje @ RAg & el # S R B A e weg o vaw i PRaiRa B
() In case of rebate of duty of excise on goods exported o any country or territory oulside
\dia of on excisable material used in the manufacture of the goods which are exported to any
ountry or territory outside India
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
+*
duty. 5
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on finzd products
under the provisions of this Act or the Rules made there under and such order is passcd by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) ey eare e (nfie) FramEed, 2001 & Fept o @ sirda [ffde gum wenr ge-s A < oafaa i
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicaled and shall be accompanied by two copies each of
the OIO and Order-in-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1844 under
Major Head of Account. e
(2) RIS aldes & WY SIEl Wer™] i U ol SOd ) UG @n 8 ol Wad 200/~ BRI BT SN
SIE el pH h i@ W SUTEl 81 A 1000/~ @1 W arard @ i
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

T Y[oeh, T ITEH Yeds el TR el il @ Uik s
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) Frediy edre goob AifIfan, 1944 @1 YR 36 0dl /35-% @ Sl

Under Section 35B/ 35k of CEA, 1944 an appeal lies to - :

wadifeiftaa uffeda 2 (1) & § aay SITUR @ el &1 sifia, 3idTen & WS O g, andi T
Wb T WA ardiiety wraiewn (Ride) @ afvan adiy e, s § g JiSrer, SR
Hadl, 3HHREl, HgHCTES, 3‘JI5H!d 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2™ floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(@) a1 Ieares Yoo (afier) Framaed, 2001 @ w6 @ sideld oA go-s d faiRa e sgER aniteiy
Rl @ Ud aiiie @ ey aidie [Bo o side @ e afad wlad SrET G ged @ AL @G @ T 30
ST A1 U @AY 5 Sl AT Y BH B Al Way 1000 /- TRl AU BT SIET i Yeds Wl A, @ISl @1 H
Sl errar war S[AfT WUV & SR Al 50 W@ G # dl WOU 5000/ — BN Ao @0l | GIET SedTq e Bl A, S
& Wi SR SR AT ST WYY 50 oW U WEW WUIET § g8l WYY 10000/ — WY TS 6T @ G HErad
WrRer & 9m § waifsd d6 goe @ wuo§ wda @ W ae gge 9 e & e e adele dw @ de @
el bl El

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar ol a braiich of any
nominate public sector bank of the place where the bench of any nominate public sectzc Lank of
the place where the bench of the Tribunal is situated

(3)  ufe zw sy 4 & qel JRW B AN €A @ 1 ed g sy B e o @ gIGn Sagad
R st =aifee g6 den & &d ge (& e odl @l @ aan & (e aafafa sidieny s e e o
U7 9ET URHIN B Ue e fhar ofiErn € |

In case of the order covers a number of order-in-Original, fee for each O.1.0 should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
i the one application to the Central Govt As the case may be, is filled to. avoid
WO
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(4) SRR YD qRRm to70 wen e @ ayRiad s Prffa My SFEIR S@d 3magA. 91 i@
ey zepRerfy Pvir wRwE @ arew ¥ Y uRs B 9fg W 6650 09 @ T Peh e wr B
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One copy of application or 0O 10. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.

(5) 3 R il amel B FEE el e o) @) aiie o s auafife Rsan s ® S 9 e, G
FeuTad e vd Narh Al s (@raiRf) Fem, sz A Afa 2

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ¥ e, FAY IeUTE oo Ta FaraRT Jrdvehar wIHT (afrraren) A widr arfielt & amarel &
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act. 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded” shall include:

(1) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payabie under Rule 6 of the Genvat Credit Rules.

SProvided further that the provisions of this Section' shall not apply to the stay
application and appeals pending hefore any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

6)(1) wﬁar%uﬁy@mﬁm@#w&aﬁaﬁywaﬁﬁmmﬁmﬁaﬁa‘rﬁwﬁm

e

T e & 10% ATITeT T A ST A gus faifaa g a@ auvs & 10% ATt U oY ST el €

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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ORDER-IN-APPEAL

I M/s. Morakhia Metals & Alloys Pvi. Lid., 3429-3434 & 3341, GIDC,
Phase-1V, Chhatral - 382729, District-Gandhinagar (hereinalter referred to as the
“appellani-17), (2) Shri Shrenik A. Morakhia, Director of M/s. Morakhia Metal &
Alloys Pvt. Lid. (hereinafter referred (o as the “appellant-2>) and (3) Shri Prakash
S. Morakhia, Chairman & Managing Dircctor ol M/s. Morakhia Metal & Alloys
Pvt. Ltd. (hercinafler referred (o as the “appellant-3") have filed the instant appeals
agamst the Order-in-Original No.  AHM-CEX-003-ADC-IN-001-19-20 dated
09.05.2019 (hereinafter referred to as the “impugned order™) passed by the
Additional -~ Commissioner of CGST &  Central TFxcise. Gandhinagar

Commissionerate (hercinafier referred to as the Cadjudicating authority™).

2(i). The facts of the case, in brief, are that the appellant | is engaged in the
manufacture of Copper Articles / Brass Articles lallimg under Chapter [Head
72/74/85 of the First Schedule to the Central Excise Tariff Act, 1985 (hereinafter
referred to  as  “CETA”) and was holding  Excise Registration No.
AAACM3439IXMO0L. An intelligence was received tha Appellant T was availing
cenvat credit without physical receipt of goods into the lactory premises. on the
basis of invoices issued/raised by M/s. Annapurna lmpex Pyt Lid., Ludhiana
(hereinalter referred to as “M/s. Annapirna™). Accordingly. search was conducted
by the officers of Central Excise (Preventive), Ahmedabad T al their various
premises under Panchnama dated 24.02.2005. Statement of Shri Shrenik A.
Morakhia, (Appellant 2) was also recorded in that respect. Scrutiny of the records
revealed that the appellant] (aken/availed cenvat credit amounting to Rs.29.72.150/-
on the basis of 15 invoices issued by M/s. Annapurna [shown as “Table-A” in the
Show Cause Notice dated 02.05.2006 (hereinalier referred Lo as “SCN”)| pertaining

lo the period May-2003 to February-2004.

2(11). Search was also conducted  at manufacturing premises ol M/s.
Annapurna under Panchnama dated 31.03.2005 wherein Shri Parshottamlal, an
employee of the firm, disclosed that the lactory is not having facility to manulacture
copper ingots and sale of copper ingots never ook place from their factory tll date:
that he does not remember of selling of such a big quantity of 8 to 10 tons of
Copper Wire Rods from their factory; that Shri Navneel Agrawal, Director of M/s.
Annapurna, is looking alter all records and they are lying in his custody. Shri

Navneet Agrawal, Director of M/s. Annapurna refused/declined to come (o join the
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2(iii). On serutiny of the Lorry Receipts (LRs) collected from appellant 1, it
was noticed that in 7 invoices, goods were claimed (o be transported by M/s. New
Satkar Tempo Transport Union, Plot No. 29A, Shop No.4, Industrial Area-A Lxtn.,
Near Transportnagar, Ludhiana. Accordingly. search was conducted at M/s. New
Satkar Tempo Transport Union, Ludhiana under Panchnama dated 30.03.2005 and
statement of Shri Kulvinder Singh, Proprictor of M/s. New Satkar Tempo Transport
Union. was recorded on 30.03.2005 wherein he stated that they have not issued 7
diltics pertaining to these 7 invoices though it pertained to their firm: that Shri
Parshottamlal of M/s. Aunapurna had approached him and taken away the said
blank biltics. He also stated that the vehicles shown against the said bilties do not
pertain to them except one vehicle viz. PB-10R-9724, which was pertaining to Shri
Kuldip Singh, son of ex-partner Shri Khajansingh; that the said vehicle PB-10R-
9724 is a TATA 407 vchicle with a carrying capacity of less than 3 tonnes and can
not carry such big quantity as reflected in the invoice pertaining to the said vehicle.

Morcover, the vehicle is not having permit [or operation in Gujarat State.

2(1v). [t was further noticed that in 6 invoices. goods were claimed to be
transported by M/s. Satkar Tempo Transport Union, R. K. Road, Cheema Chowk,
[ udhiana. Accordingly, search was conducted al M/s. Satkar Tempo Transport
Union. Ludhiana under Panchnama dated 30.03.2005 and statement of Shri Inderjit
Singh, was recorded on 30.03.2005 wherein he stated that 2 vehicles shown in the
invoices pertained to them however remaining 4 vehicles were nof theirs. Moreover,
all their vehicles are cither TATA 407 or TATA 709 having carrying capacity of 2
.. M. Ton and 4 M.ton respectively and so quantity of 8507 Kg and 10526 Kg. of

copper wire bar can not be transported in these vehicles.

2(v). “In 1 invoice, goods were claimed to be transported by M/s. Guru
Nanak Road Lines Regd.. Mandi Gobindgarh. Search was conducted at M/s. Guru
Nanak Road Lines Regd., and statement of Shri Ranjit Singh. Proprictor, was
recorded on 01.04.2005 wherein he stated that neither the Bilty/GR No.2011/15-5-
03 was issued by them nor the writing/signature in the said bilty/GR pertain o any
person of theni. He further stated that the vehicle no.MI-08-3659 shown in the
said bilty does not pertain to them and they ply their vehicles only in Punjab &

Fimachal.

2(v1). n | invoice, goods were purportedly transported by M/s. Bombay

Patiala Transport Co., Near Pus Stand, Patiala. Scarch was conducted at M/s..
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Jombay Patiala Transport Co., and it was revealed that the said transport co. had
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been closed since 31.03.2005. However, the then manager of the said (irm was
traced out and his statement was recorded on 28.04.2005 wherein he stated that the

said [irm had never issued such consignment notes.

2(vii). Inquiries were made with respective RO office regarding the details -
ol the vehicles available on records and the report received were shown in
“Table-F” in the SCN under Para-9. This table shows that the vehicles were cither
vehicles for transport of passenger/people or vehicles were having carrying capacity -
of 3 to 4 tonnes which were not enough to carry 8 1o 10 tonnes ol goods as shown in

the 15 mvoices.

2(viil). Inquirics were made with the Commissioner of Road Transport
Office, Gandhinagar and the Joint Director of  Transport, Gujarat State,
Gandhinagar vide letter no. I'T/Central Excise/on/4122 dated 17.05.2005 reported
that except vehicle no. HR-38J-6577, no other transport vehicle has entered the
Gujarat State from any ol the check posts during the period mentioned in the
invoices. For vehicle no. HR-381-6577. (he date of its crossing Gujarat Border does
not match with corresponding date of the said vehicle (date of transportation as

shown in invoice).

2(1x). Statement ol Shri Shrenik A, Morakhia, appellant-2, was recorded on
02.12.2005 wherein he stated that he looks after product planning and activities a
the factory and gives daily report telephonically to Shri Prakash S. Morakhia.
appellant-3: that appellant-3 looks alter purchase, finance & taxation and he checks

the entries made and records maintained for central excise purpose on regular basis.

2(x). Statement of” Shri Prakash S. Morakhia, appellant-3, was recorded on
14.12.2005 wherein he stated that he looks afler raw material and all other
purchases trading activity, and overall administration of the lactory, finance and
taxation that he makes payment ol all the purchases of raw materials, transport
charges, store items related to manufacturing activity and other miscellaneous

charges.

G On conclusion ol investigation, a Show Cause Notice dated
02.05.2006 (hercinafier referred to as “SCN”) was issued by the Additional
Commissioner, Central Excise. Ahmedabad-111 proposing :
(i) recovery of cenvat credit amounting to Rs.29.72.150/- availed and ulilized
fraudulently under Rule 12 of Cenval Credit Rule, 2002 read with provisions of

Section 11A of Central Excise Act, 1944
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(ii) charging of interest on such recovery under Rule 12 of Cenvat Credit Rule,
2002 read with provisions of Section | TAB of Central Excise Act. 1944:
(iii) imposition of penalty upon appellant-1 under Rule 13 of Cenval Credit Rule,
2002 read with pn_)vixi(mﬁ of Section 1 TAC of Central Excise Act, 1944,
(iv) imposition of penalty upon appellant-2 and appetlant-3 under Rule 26 of

Central xcise Rules. 2002 read with Rule 13 of Cenvat Credit Rule, 2002.

4. The adjudicating authority, after hearing the appellant, vide the Order-

in-Original No. 26/Addl.Commr/2008 dated 27.03.2008 confirmed the recovery of

cenvat alongwith interest and imposed penalty, equivalent fo the cenvat credit

amount wrongly availed, upon appellant-1. Further, penaltics of Rs.10,00,000/-

cach on appellant-2 and appellant-3 were also imposed vide the said order.

5 Being  aggricved  with  the  said  Order-in-( yriginal  No.
26/Addl.Commi/2008 dated 27.03.2008, the appellants preferred appeals with the
then Commissioner (Appeals-11), Central Excise, Ahmedabad who vide Order-in-
Appeal No. 36 (o 38/2009 (Ahd-1I1) CE/KCG/Commr(A) dated 09.02.2009 upheld

the Order-in-Original and rejected the appeals filed by the appeliants.

0. The appellants preferred appeals before the | lon’ble CESTAT,
Ahmedabad against the Orders-in-Appeal passed by the Commissioner (Appeals-
1), Central Excise, Ahimedabad. The Honb'ble CESTAT. Ahmedabad vide its
Order No. A/10445-10447/2015 dated 24.02.2015 remanded the matter back to the
adjudicating authority in view of its own order in casc of M/s. Gujarat Cypromet
Lid. reported at 2013280 ELT 467 (Tri-Ahmd.). The Hon ble Tribunal had in the
case of M/s Gujaral Cypromet directed for cross-cxamination of witnesses to bring
the truth on record as to how they have stated that the goods were never ir'uﬁspurlc(l

to the appellant.

i The adjudicating authority had in the remand proceedings allowed the
appellants cross-examination of the three (ransporters and did not allow cross-
examination of Shri Parshottamlal, employee of Mfs. Annapurna. Various dates for
the hearing were fixed by the adjudicating authority for cross examination on

20.06.2018, 31.01.2019, 12.03.2019, 29.03.2019, but the persons whose ¢ross-

examination was sought did not turn up. Finally. in the personal hearing fixed on

16.04.2019 the appellants submitted that in ahsence of cross-cxamination, the
datements could not be relied upon. Subsequently, they vide letier dated 26.04.2019
submitted that the Hon'ble Tribunal has held that demand can not be confirmed

without granting opportunity of cross-examination and the aforesaid view has been
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upheld by Hon’ble Gujarat High Court and thercfore the statements have no
evidentiary value. It was also contended that if raw material was not received then
there: can not be any production of finished goods and therelore non-receipt of”
material is not sustainable. Further, the payment for the transactions is done through
valid Banking Channel and money has reached to seller of goods. They relied Upon
various case laws and also submitied that the Addl. Commissioner, Silvassa vide
OlO No.44/Dem/Silvassa/VK/ADCR2016-17 dated 28.10.2016 has dropped  the

demand notice for same supplier ol goods. y

8. The adjudicating authority vide the impugned order again confirmed the

demand and imposed penalties on the appellants on the erounds that
(1). as per the direction of Hon’ble CESTAT, principal of natural justice has
been followed and permission (0 cross-examination the persons as per the request
of the appellants were granted, uxﬁcpl one lor Shri Parshottamlal of M/s.
Annapurng, as no statement of that person was recorded. However, the persons did
not turn-up; :
(11). As per the text of Section 9D(1) of the Cential Excise Act, 1944, a
statement made and signed by a person before any Central Excise Officer of a
gazette rank during the course of any inquiry or proceeding under this Act shall be
relevant, for the purpose of proving, in any prosecution for an offence under this
Act, the truth of the facls which it contains, when the person who made the
statement can not be tound and the provisions of sub-section (1) shall, so far as
may be apply in relation to any proceeding under this Act, other than « proceeding
before a Court, us they apply in relation 1o a proceeding before a Court:
(ii).  the statements were never retracted by the concerned persons and hence
they remain valid for the procecdings under the Act:
(iv). As regards the contention that demand can not be confirmed without
granting opportunity of cross-examination of persons and accordingly opportunity
of cross-cxamination was granied to the appellants, I]UWC\’UI" the concerned persons
did not turn-up; -
(V). Hon’ble Supreme Court in case of M/s. Sitaram (AIR 1966 8955) held that
Indian Evidence Act applies only o all judicial proceedings and that it has no
application (o quasi _jm.lliciul or departmental proceedings. The same view was
expressed in case of KT, Verma (AIR 1957 SC 882). Again in case of Employees
ol Firestone Type V/s. Workmen (AIR 1968 SC230) and Central Bank of India v/s.
Prakash Chand (AIR 1969 SC 983), the Apex Court held that in a domestic
enquiry, technical rules of evidence do not apply. :
(vi). in case of K.Balan v/s. UOI (41982(10)FL T 386(Mad.) the FHigh Court of

Madras held that right o cross-examination is not necessarily a part of reasonable
{= o

opportunity:
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(vii). that a departimental officer can only summon a witness bul can not ensure
his presence and the statements of the persons relied upon is valid evidence in light
ol Section 9D( 1) of the Central Excise Act, 1944;

(viii). that in all the case relied upon by the appellants, the common facts was that
the request of cross-cxamination was turned down by the adjudicating authority
however in the case on hand the same was granted to the appellants. Reliance is
placed in case of Alnoori Tobacco reported at 2004(17MELT 0135(5C) wherein it
has been held that observations of courts are neither to be read as Euclid’s theorems
nor as provisions ol the statutes and that too taken out of their context; that
observations must be read in the context in which they appear to have been stated;
that Judgements of Courts are not be construed as statutes: that Judges mterpret
word of statutes, their words are not to be interpreted as statutes;

(ix).  that reliance has been placed upon the reports of concerned RTO Office also
which proves that goods could not have been transported in those vehicles
mentioned in the invoices under question; it was also arrived at from the Report of
the Jt. Director of Transport, Gujarat State. Gandhinagar that none of the transport
vehicle concerned had cntered Gujarat from any of the Gujarat Check Post:

(x). reliance is also place of Gujarat High Court’s Order in case of M/s. Gyscoal
Alloys Ltd. reported at 2014(35)STR 199(Guj) wherein it was held that assessec is
required Lo reverse the eredit for non-receipt of input - Number of vehicles through
which goods were said to have heen transported were of two wheelers and

rickshaws - Heavily weighing goods could not ever have been transported through

two wheelers or rickshaws - Assessee’s explanation that number of vehicles would
have been wrongly noted in registers not accepted being a flimsy explanation:

(xi).  the above referred case has been referred in a decision by the Gujarat High
Court in case of M/s. Manglam Alloys Ltd. also wherein it was held that Revenue
authorities and Tribunal concurrently concluded based on evidence of RTO that
impugned transactions were nonexistence - HELD Conclusions were not based on
presumptions or adverse inference - Issue was fact based:

(xii). reliance is placed in case of M/s. Vinayak Hardware Pvi. Ltd. reported at
201430ELT 572 (Tri-Del) of CESTAT Principal Bench, Delhi wherein it has
heen held that Duty paying documents - Invalid invoices - Paper transactions by
dealer without actual movement of goods proved by confessional statements of
dealer - Impugned order holding that credit not deniable on the ground that invoices
issued by dealer fraudulently, not acceptable - Merely because payment of invoice
price made thiough hanking channef and passing of credit by dealer on valid
invoices could not be disputed, appellants could not go beyond duty paying
document. not aceeptable - Credit requires to be reversed along with penal action:
(xiii). relinnce is placed in caze of M/s. Harsaran Dass Sita Ram reported at

2015322 LT 686(P&H)Y wherein it is held that Cenvat - Wrong availment of
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credit without receipt of goods - Burden to prove genuineness of transactions
between appellant and supplicr of goods lies on appellant;

(xiv). reliance is placed on above judgements and the verilication reports of the
respective RTO Offices and Ji. Director of Transport, Gujarat State, Gandhinagar
reports which are Government Agencies;

(xv). regarding the claim of the appellants that the final products have been
manufactured, it is found that the raw material covered under the invoices under
question are small chunck of production and it can not be denied that it is very casy
for anybody to manipulate the private records by making false entries and
possibility of receipt ol raw material from open market without any documents can
not be ruled out;

(xvi). regarding the claim ol the appellants that the payment was made to M/s.
Annapurna, it is noticed that same amount or more amounts in cash was withdrawn
on the same day or more or less one to three days which is against the normal

- business practice.

O(1). The appellants again preferred appeals against the impugned order on

the grounds that:

(1). the adjudicating authority has not considered the case laws relied upon by
them;
(1i).  their premises were visited on 24.02.2005 and demand notice issued on

dated 02.05.2006 is barred by limitation as the Gujarat High Court in case of M/s.
Prayagraj Industries has declared that il the notice was issued on the basis ol alert
circular in such facts it can not be presumed that the assessee was having
knowledge of any fraud.

(). Hon’ble Tribunal dirccted the adjudicating to  allow cross-objection
however, departmental authority failed 10 produce those persons for cross-
examination and as such the order is passed in gross defiance of Order of Tribunal.
(iv).  Section 138 of the Evidence Act impliedly lays down that the statement of
witness would be read as evidence against the party only if it was tested on anvils
of cross-examination and thus the order is not sustainable

(V). the Tribunal and High Court of Gujarat in - case of M/s. Gujarat Cypromet
Ltd. has held that cross-examination out (o have been granted.

(vi). credit can not be denicd merely on the ground of wrong mentioning of
vehicle numbers in purchase invoices.

(vii). for denying the credit department has (0 prove non-receipt of goods by
other evidences.

(viii). there can not be any production of Iinished coods without receipt of raw

material.
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(ix). adjudicating authority denied the cross-objection of Shri Parshottamlal on
the basis that his statement is not recorded but for arriving at the conclusion his
statement regarding non-availability of manuflacturing facility has been relied upon.
(x).  regarding the withdrawal ol cash by the supplier of the goods, it is
submitied that this proves nothing, and suspicion however strong can not be
considered as evidence.

(xi).  they rely upon the case law referred before adjudicating authority;

(xi1). the case laws relied upon by the adjudicating authority are distinguishable
in the facts and circumstances ol the case.

(xiii). the order relied upon in the identical supplier case i.e. f\ﬁn;lpm'nu Impex

Pvt. Ltd., is in favour of the appellants,

9(i1). Appellant-2 and Appellant-3 have referred the - grounds of appeal

already raised by Appellant-1 i their grounds of appeal.

10. Opportunities for Personal Hearing were accorded to the appellants on
B 402009 14112019 19.12.2019.- 09.01.2020; -05.02.2020, - 27.02.2020.
Appellant-1 vide its letter dated 27.02.2020, sought adjournment on the ground that
their Advocate is not well, Further date of hearing were granted on 20.03.2020,
25.06.2020, and on 21.07.2020. No one appeared for the hearing nor any
adjournment has been sought. Therefore, I proceed Lo decide the appeal on basis of

merits and the documents available in Appeal Petitions.

bl | have carclully gone through the facts of the case, grounds of appeal
in the Appeal Memorandum and the records documents available in the Appeal
petition. It is observed that he issue to be decided in the present appeal is whether
the appellants are cligible for availment of cenvat credit amounting to 29.72.150/-
based on the 15 invoices mentioned in the SCN. The proposal for interest and
penaltics, including those imposed on appeflant 2 and appellant 3. are dependent on

confirmation of demand.

200k I {ind that the matter has heen subject to one round of litigation where
the demand has been confirmed against the appellant by the adjudicating authority
as well as the Commissioner (Appeals). The appellant 1, 2 and 3 have raised the
matter further by filing appeal before the Honble CESTAT, Ahmedabad, who has
remanded the matter back o the adjudicating authority to decide the case alter
“according the appellants to cross-examine the persons whose statements were relied
to confirm the case. The adjudicating authority has in remand proceedings accorded

ypportunity for cross-cxamination to three of the transporters but they did not turn
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up on any given dates. It is the contention of the appellants that since the persons
whose cross examination was sought did not appear for cross-examination. their
statements cannol be relied upon and hence demand may be dropped as they had

made payment to the party concerned through banking channel and also that the

demand against the supplicr was dropped by the department in another related case.

They have also relied upon various case laws in their support.

13(1). I find that the adjudicating authority has as per the directions of the
Hon’ble Tribunal accorded the opportunity for cross-examination of 3 of the 4
persons requested and disallowed cross-examination of Shri Parshottam Lal of M/s
Annapurna on the grounds that his statement was nol recorded in the case. Further.
remaining three persons had not turned up for cross-examination on any of the
given dates. It is observed that the version of Shri Parshottam Lal that their lactory
did not had the capacity of manulacture ol copper ingots and that they did not made
any sale ol copper ingots was part of the panchnama drawn at the premises of M/s,
Annapurna and the adjudicating authority has given a finding that the panchnama

was never challenged and as such his cross-examination would not fit under Section

9D of the Central Excise Act, 1944. 1 find that there is no legal infirmity in not

according cross-examination ol Shri Parshotiam 1 .al by the adjudicating authority.

13(i0). As regards the contention of the appellant regarding reliance on

statements ol persons who did not appear for cross-examination. | find that the

statements of the persons concerned were recorded by the Gazelted Officer of

Central Excise and they are admissible as evidence in quasi-judicial proceedings as
well as in prosecution. These statements have never been retracted and hence their
evidentiary value for any proceedings under the Central Excise Act is not lost. T find
that the adjudicating authority has relicd upon a nuwmber of case laws (o hold that
their statement remain to be valid picces of evidence under Section YD(1) of the
Central Excise Act, 1944, It has been held by the Hon’ble CESTAT. Mumbai in Joit
Kumar B. Jain Vs. Commissioner of Customs (Preventive), Mumbai 2005(191)
ELT 218(Tri.-Mum) that non-appearance of a witness tor cross-examination. whose
statement relied upon, but best efforts of Commissioner (0 secure his presence not
fatal to the case when important aspects in the statement can be relied upon
otherwise. The Hon’ble Tribunal has relied upon the _im.ig__mncut of Hon’ble Madras
High Court in K. Balan Vs. Government of India [982(10) 15T Z%h‘h(MmI.) whercein
it was held by the Hon’ble High Court that the right Lo cross-examine in a quasi-
Judicial proceedings in not necessarily a part of reasonable opportunity and depends

n the lacts and circumstances ol each case. Hence, 1 find that the adjudicating

(

A
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authority has accorded opportunity of cross-examination to the appellants and that
the evidentiary value of their statements, which are not retracted, are relevant to the
proceedings as per the judgements of the Hon'ble Tribunal and Hon’ble High

Court.

L3(111). As regards (he reliance on RTO reports to prove non-receipt of goods,
I find that the appellant has contended that the credit can not be denied merely on
ground of wrong mentioning of vehicle numbers in purchase invoices and that for

denial department has to prove non-receipt by other evidences. In this regard, it is

observed from the report of the RTOs that the transport vehicles mentioned in the

invoices were scooters/scooly, auto rickshaws and transport vehicles having

carrying capacity of 3 to 4 MT and they could not have been used for transportation
of consignments weighing 8 to 10 MTs mentioned i 15 invoices i question. The
report from the Commissioner of Road Transport, Gandhinagar states that none of
the vehicles mentioned in invoices had ever crossed Gujarat border, except for one
vehicle whose date ol crossing is different from the dates mentioned in invoice. The
appellant contention of it hcing minor mistake can not be accepted in as much as the
discrepancy was noticed in all the invoices. The THon ble High Court. Gujarat has in
Gyscoal Alloys Ltd. Vs. Commissioner of Central Excise, Ahmedabad — 111 2014
(35) STR 199 (Guj.) held as under:
Cenvat — Input — Non-receipt of Inpui ~ Number of vehicles through which
ezoods were said to have heen transported were of two wheelers and auto
rickshaws- Heavily weighing goods could not ever have been transporied
through two wheelers or rickshaws- Assessee’'s explanation that number of
vehicle would have been wrongly noted in the regisiers not accepted being a
[flimsy explanation- such discrepancies noted not in one or (wo vehicles, but in

large number of case.

Similarly. the Hon’ble High -Court, Gujarat has in Mangalam Alloys Lid. Vs,
Commissioner of Central Excise, Ahmedabad-11T 2018(363) EL'T 24(Guj.) held that
the C.om':-lnsil(m based on evidence of RTO that impugned (ransactions were non-
existent is not based on presumption or adverse reference but based on facts. 1 find
1’]1.1!_1: the ruling of the Hon ble High Court is applicable to this case being on similar
sets of facts. Hence, the fact of non-reccipt of goods in factory premises of the

appellants are proved by other evidences of report from Government authorities,

I 3(iv). As regards the appellants’ contention that they had made payment

wough the banking channels. I find that once it has been established that the
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lransactions covered under the 15 Invoices in question are fictitious in nature in as ‘

&

much as the goods covered under them were never transported as per the documents -
provided, it is for the appellants (o prove that the transaction has actually taken

place and that it was not mere paper transaction. The lindings are supported by the |

case law in case of M/s. Harsaran Dass Sita Ram reported at 2015(322)
ELTOR6)P&H) and in case of M/s. Vinayak Hardware Pvt. Ltd. reported at
2014(307)ELT 572(Tri-Del.).

13(v). As regards the penalty imposed on appellant 2 and appellant 3, 1 find
that they were involved in day o day transaction of their {irm appellant 1 and that
the fictitious transactions in question could not have taken place without their
knowledge and support. Hence, 1 do not find any infirmity in the penalty imposed

on them by the adjudicating authority,

13(vi). I have gone through the case laws cited by the appellants i their
appeal memorandum. 1 find that they pertain to denial of cross-examination of .

witnesses. It is observed that in this case the matter was remanded to the
adjudicating authority specifically for allowing cross-examination of witnesses. It is
on record that they did not appear for the cross-examination on any ol the given
dates. Hence, their version has (o be corroborated by other evidences which has
been done by the adjudicating authority. In view ol the above, 1 find no inlirmity in
the orders of the adjudicating authority. Accordingly, | reject the appeal filed by the
appellants. X
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Alkhilesh Kumai
Commissioner (Appeals)
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